STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
CHESTER EDWARD ZARENMBA,
Petiti oner,
VS. CASE NO. 94-1229

DEPARTMENT OF BANKI NG AND FI NANCE

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Pursuant to Notice, this cause was heard by Linda M Rigot, the assigned
Hearing Oficer of the Division of Adm nistrative Hearings, on June 6, 1994, in
Tal | ahassee, Fl ori da.

APPEARANCES

For Petitioner: Richard C. Booth, Esquire
Boot h & Associ at es
Post O fice Box 12639
Tal | ahassee, Florida 32302

For Respondent: Cassandra A. Evans, Esquire
H Richard Bisbee, Esquire
Depart ment of Banking and Fi nance
Ofice of the Conptroller
The Capitol, Suite 1302
Tal | ahassee, Florida 32399-0350

STATEMENT OF THE | SSUE

The issue presented is whether Petitioner's application for licensure as a
nort gage broker shoul d be granted.

PRELI M NARY STATEMENT

By letter dated Decenber 14, 1993, the Departnment advised Petitioner that
his application for |licensure as a nortgage broker was deni ed, and Petitioner
timely requested a formal hearing regarding that denial. This cause was
thereafter transferred to the Division of Adm nistrative Hearings to conduct a
formal proceeding.

Petitioner testified on his own behalf and W T. Sins testified on behalf
of the Department. Additionally, Petitioner's Exhibits nunbered 1 and 2,
Petitioner's late-filed Exhibit nunbered 3, and the Department's Exhibits
nunbered 1-3 were admtted in evidence.



Both parties submtted post-hearing proposed findings of fact in the form
of proposed recommended orders. A specific ruling on each proposed finding of
fact can be found in the Appendix to this Recommended O der

FI NDI NGS OF FACT

1. Petitioner is 54 years of age and has been a resident of the State of
Florida for eighteen years.

2. On January 28, 1983, Petitioner was convicted of six counts of nortgage
fraud in the Grcuit Court of the Seventeenth Judicial Crcuit in and for
Broward County, Florida, Case No. 81-3411CF. That conviction arose out of
certain conduct by Petitioner in approximtely 1980. Petitioner was sentenced
to five years of confinenent, with credit for tine served, and twelve years of
probation. That conviction was affirmed by the District Court of Appeal on July
5, 1984, and re-hearing was denied on August 1, 1984. Zarenba v. State, 452
So.2d 1026 (Fla. 4th Dist. 1984).

3. On February 25, 1987, Petitioner entered a plea of nolo contendere to
the offense of grand theft in the Grcuit Court of the Twentieth Judici al
Crcuit in and for Lee County, Florida, Case No. 86-0836CF. On that sane date,
he was adjudi cated guilty and placed on probation for a period of five years to
run concurrently with the probation inposed by the Grcuit Court of Broward
County in Case No. 81-3411CF. That charge arose out of a dispute with his
enpl oyer, and Petitioner was required to nmake restitution during his
probationary period in the amobunt of $16,082 pursuant to an order entered by the
Court on March 5, 1987.

4. Petitioner's probation was termnated in Case No. 81-3411CF on Cctober
5, 1993, and in Case No. 86-0836CF on April 12, 1993. Petitioner tinely nmade
restitution in the total ampbunt ordered by the Court.

5. For the last eight years Petitioner has been enployed by Atlantic Rea
Est ate Conpany in Ponpano Beach, Florida, a devel oper of tine-share properties.
As the closing officer for that conpany, Petitioner reviews the closing
docunents, including nortgages, deeds, and contracts.

6. As the closing officer, Petitioner also handles the noney and has for
the | ast eight years. He accepts down paynents and closing costs from people
purchasing units by the week. He takes the noney hone at night and deposits it
in the bank the next norning. Although he handl es thousands of dollars a week
in this manner, none of the noney which has conme into his possession has ended
up "mssing," and no one has ever accused him of inproperly handling any of that
noney.

7. Petitioner has been licensed as a real estate sal esperson by the State
of Florida since 1991. Although his application for that |icensure was
initially denied as a result of his crimnal history, Petitioner requested an
i nformal hearing before the Florida Real Estate Comm ssion, and the Conm ssion
granted his application for a license. That real estate sal esperson's license
is current, having been renewed by the Departnment of Professional Regul ation
Di vision of Real Estate, on August 7, 1993.

8. Petitioner has al so successfully handled noni es belonging to others as
a nenber of the Board of Directors of the Silver Seas Beach Club, a tine-share
resort on the Fort Lauderdale "strip." |In that capacity, Petitioner has handl ed



money from sal es and has al so operated the front desk on Saturdays receiving
nmoney from people renting units in that resort. He has so handl ed that noney
for four years.

9. Petitioner was considered to be "an exenplary probationer” by his
probation officer. Petitioner also enjoys a reputation for being conpetent,
honest, reliable, and trustworthy in his handling of noney bel onging to other
persons and in his business dealings, as evidenced by letters fromhis enpl oyer,
fromthe managenent at Silver Seas, and froma l|ocal practicing attorney who was
fornmerly enpl oyed by the State of Florida as a prosecutor

10. Petitioner has rehabilitated hinself since the time of his activities
which resulted in his two convictions. Petitioner has shown hinself to be
trustworthy and of good character

11. On July 29, 1993, Petitioner submtted to the Departnent his
application for licensure as a nortgage broker. 1In that application he
di scl osed his two convictions and has provided to the Departnment all information
requested relative thereto. That application reveals that Petitioner has
complied with all procedures prerequisite to licensure, including filing the
application, paying the appropriate application fee, providing fingerprints,
attendi ng the required nortgage broker education courses, and successfully
passi ng the exam nation for licensure. By letter dated Decenber 14, 1993, the
Department denied Petitioner's application for |icensure based solely on
Petitioner's convictions.

12. In denying Petitioner's application, the Departnent did not conduct
any investigation as to Petitioner's rehabilitation or good character. Rather
the Departnent relied on its "policy" that no application for |licensure as a
nort gage broker will be granted if the applicant has ever been convicted of a
crime involving fraud, dishonest dealing, or acts involving noral turpitude.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has jurisdiction over the
parties hereto and the subject matter hereof. Section 120.57(1), Florida
St at ut es.

14. The Departnent's letter of denial recites that Petitioner's
application for licensure is denied based on Section 494.0041(2)(a), Florida
Statutes. Section 494.0041 provides, in part, as follows:

(1) \Wenever the departnment finds a person
in violation of an act specified in
subsection (2), it nay enter an order

i mposi ng one or nmore of the foll ow ng
penal ti es agai nst the person

(a) Revocation of a license or registration
(b) Suspension of a license or registration
subj ect to reinstatenment upon satisfying al
reasonabl e conditions that the departnent
speci fies.

(c) Placenent of the licensee, registrant,
or applicant on probation for a period of
time and subject to all reasonable conditions
that the departnment specifies.

(d) Issuance of a reprimnd.



(e) Inposition of a fine in an anmount not
exceedi ng $5,000 for each count or separate
of f ense.

(f) Denial of a license or registration.
(2) Each of the follow ng acts constitutes
a ground for which the disciplinary actions
specified in subsection (1) may be taken
(a) Being convicted or found guilty,
regardl ess of adjudication, of a crine in
any jurisdiction which invol ves fraud,

di shonest dealing, or any other act of nora
t ur pi t ude.

15. Accordingly, the Departnent is authorized to deny a license to a
person who had been convicted of a crinme involving fraud, dishonest dealing, or
any other act of noral turpitude. Petitioner has offered no evidence or
argunent that his convictions were not for crinmes of that nature. Petitioner's
position in this proceeding is that he is entitled to licensure due to the |apse
of time since his wongful conduct and his subsequent rehabilitati on and good
character.

16. The statutory | anguage provi des that the Departnent nay deny a
license. That |anguage is not mandatory; rather, it authorizes the Depart nment
to exercise its discretion on a case-by-case basis. The Departnent has not done
so in this case. Instead, the Departnent has relied on its "policy" which
automatically makes the presence of such a conviction a bar to licensure. There
is no such statutory bar in that statute.

17. No evidence was offered as to the dates of the activities which forned
the basis for the crimnal charges. The appellate court opinion in the case
i nvol ving nortgage fraud does recite one count fromthe Information filed in
that case, which alleges Petitioner's wongful conduct as occurring on February
29, 1980. Al of the activities conplained of in that case necessarily occurred
prior to early 1981, as reflected by the case nunber 81-3411CF. Simlarly, the
date of the conduct conplained of in the case in which Petitioner pled nolo
contendere to the of fense of grand theft necessarily occurred prior to early
1986 as reflected by that case nunber 86-0836CF. Accordingly, the nost recent
crimnal activity engaged in by Petitioner occurred at |east eight years, and
maybe nore, prior to the final hearing in this cause.

18. The evidence is uncontroverted that Petitioner served his sentence of
confinenent, successfully conpleted his probationary periods and nmade ful
restitution as required by the courts which determ ned the appropriate
puni shrent by which Petitioner would pay his debt to society for his crimna
conduct. Petitioner has done so. Further, over the |ast eight years Petitioner
has repeatedly been entrusted with substantial suns of nobney bel onging to other
persons, with no resulting allegations of wongdoing. He has also achieved for
hinself a reputation for being a person who is honest, reliable, trustworthy,
and of good character. Petitioner's evidence that he has rehabilitated hinself
is uncontroverted. The Departnment offered no evidence to contradict
Petitioner's evidence; the Departnent sinply relied on its "policy" that such a
conviction prevents a person fromever becom ng |licensed as a nortgage broker
The Departnment's position is not reasonable, nor is it supported by the facts in
thi s case.



19. Petitioner has shown he is entitled to Iicensure. This conclusion is
buttressed by the fact that Petitioner has been |licensed by another state
agency, the Department of Professional Regul ation, D vision of Real Estate, as a
real estate salesperson in the State of Florida after the Florida Real Estate
Conmi ssion considered Petitioner's application on its nerit and Petitioner's
presentation at the informal hearing conducted by the Conmm ssion. Petitioner
has been licensed since 1991 in a profession closely related to that of nortgage
broker. There is no suggestion that the fiduciary responsibilities of nortgage
br okers handl i ng noney and docunents evi denci ng ownership are greater than the
fiduciary responsibilities of real estate sal espersons engagi ng in those
activities.

RECOMVENDAT! ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
RECOWMMENDED t hat a Final O der

licensure as a nortgage broker

be entered granting Petitioner's application
for

DONE and ENTERED this 3rd day of August, 1994, at Tall ahassee, Florida.

LINDA M RI GOT

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 3rd day of August, 1994.

APPENDI X TO RECOMMENDED ORDER
DOAH CASE NO. 94-1229

of fact

1. Petitioner's proposed findings
ei ther verbatimor in substance in this
2. Respondent's proposed findings
adopted either verbatimor in substance
3. Respondent's proposed findings

nunbered 9-13 have been adopted
Recomrended O der.

of fact nunbered 1, 8 and 9 have been
in this Recommended Order.

of fact nunbered 2-7 and 11 have been

rejected as being irrelevant to the issues under consideration in this cause.

4. Respondent's proposed finding of fact

nunbered 10 has been rejected as

bei ng unnecessary for determination of the issues involved herein.

5. Respondent's proposed findings

rejected as not constituting findings of fact

argunent of counsel

of fact nunbered 12 and 13 have been
but rather as constituting



COPI ES FURNI SHED:

Ri chard C. Booth, Esquire
Boot h & Associ at es

Post O fice Box 12639

Tal | ahassee, Florida 32302

Cassandra A. Evans, Esquire
H Richard Bisbee, Esquire
Depart ment of Banki ng
and Fi nance
Ofice of the Conptroller
The Capitol, Suite 1302
Tal | ahassee, Florida 32399-0350

WIlliam G Reeves, CGeneral Counse
Depart ment of Banking and
Fi nance
The Capitol, Suite 1302
Tal | ahassee, Florida 32399-0350

Honorabl e Gerald Lew s
Depart ment of Banking and
Fi nance
Comptroller, State of Florida
The Capitol, Plaza Level
Tal | ahassee, Florida 32399-0350

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

CHESTER EDWARD ZAREMBA,

Petitioner,
VS. DOAH Case No: 94-001229
Admi ni strative Proceedi ng
DEPARTMENT OF BANKI NG No. 3244-F-1/94
AND FI NANCE,
Respondent .

FI NAL CRDER AND NOTI CE OF RI GHTS

This matter has cone before the undersigned as Head of the Departnent of
Banki ng and Fi nance, Division of Finance ("Departnent”) for the entry of a Final
Order in the above- referenced proceeding. Upon a review of the entire record
of this proceedi ng and due consideration thereof, the Recormended Order by the
Hearing Oficer is adopted in part and rejected in part, as nore particularly
set forth hereinafter.

BACKGROUND

This matter arose when the Department issued its Denial of Application for
Li censure as a Mrtgage Broker on Decenber 14, 1993. Petitioner Chester Edward
Zarenba ("Zarenba") filed his Petition for Formal Proceedi ng dated Decenber 23,
1993. Petitioner Zarenba's Petition for Formal Proceeding was granted, and this
matter was transferred by the Departnent to the Division of Administrative
Hearings for the assignnent of a Hearing O ficer to conduct the formal hearing.
A formal hearing was held in Tall ahassee, Florida on June 6, 1994. On August 3,
1994, the Hearing Oficer fromthe Division of Adm nistrative Hearings submtted
her Recommended Order ("Reconmended Order") in this proceeding, a copy of which
is attached hereto as Exhibit "A'. Said Recommended O der reconmended that the
Departnment enter a Final Order granting Petitioner Zarenba's request for a
nort gage broker's |icense.

On August 18, 1994, the Departnent filed its Exceptions to the Recommended
Order, a copy of which is attached hereto as Exhibit "B". No exceptions were
filed by the Petitioner.

Based on a conplete review of the record presented in this proceeding, the
follow ng rulings on exceptions, findings of fact, conclusions of |aw and fi nal
agency action are entered herein.



RULI NGS ON THE EXCEPTI ONS OF THE DEPARTNMENT

First Exception: The Departnent's exception to paragraph (12) of the
Fi ndi ngs of Fact of the Hearing Oficer's Reconmended Order is hereby rejected.
Heifetz v. Departnment of Business Regul ation, 475 So.2d 1277, (Fla. 1st DCA
1985).

Second Exception: The Departnent's exception to paragraph (17) of the
Concl usi ons of Law of the Hearing Oficer's Recommended Order is hereby
accepted. Sections 494.0041(1)(f) and (2)(a), Florida Statutes provide that the
Department may deny a license request where an applicant has been "convicted or
found guilty, regardl ess of adjudication, of a crine in any jurisdiction which
i nvol ves fraud, dishonest dealing, or any other act of noral turpitude."” The
Hearing Oficer's conclusion that no evidence was offered as to the dates of the
activities which forned the basis for the crimnal charges is irrelevant with
respect to the statutory grounds for denial. The agency's interpretation of the
statute nust be upheld if it is not unreasonabl e or outside the range of
possible interpretations. Pershing Industries v. Departnment of Banking and
Fi nance, 591 So.2d 991 (Fla. 1st DCA 1991); Mdtel 6, Qperating L. P. v.

Depart ment of Busi ness Regul ation, 560 So.2d 1322 (Fla. 1st DCA 1990)

Third Exception: The Department's exception to paragraph (18) of the
Concl usi ons of Law of the Hearing Oficer's Recommended Order is hereby
accepted. The denial was authorized pursuant to Sections 494.0041(1)(f) and
(2)(a), Florida Statutes. Further, the Petitioner stipulated within the
Prehearing Stipul ati on Agreenent that he had been convicted of six counts of
nortgage fraud and the offense of grand theft. Therefore, in accordance wth
Sections 494.0041(1)(f) and (2)(a), Florida Statutes, the Departnent's initial
denial of Petitioner's Application for Licensure as a Mortgage Broker was
statutorily authorized, was reasonable, and was supported by the case facts.

Fourth Exception: The Department's exception to paragraph (19) of the
Concl usi ons of Law of the Hearing Oficer's Recommended Order is hereby
accepted. The nature of the review process engaged in by the Departnent of
Pr of essi onal Regul ation, Division of Real Estate ("DPR') with respect to
Petitioner's real estate sales person license application, and the fact that
Petitioner was subsequently |licensed by DPR has no rel evance what soever with
respect to the Departnent's eval uation of whether Petitioner should be granted
the requested nortgage broker's license. The Departnent is charged with the
responsibility of regulating nortgage brokers for the welfare of the genera
public. Petitioner was previously convicted of six counts of nortgage fraud,
directly related to the area of the Departnment's |icensure provisions. \Wether
the DPR deens it appropriate to |license Petitioner has no bearing on whether the
Depart ment shoul d nake the same determ nation. Further, Petitioner's
presentation at the DPR hearing has no rel evance with respect to this case.
Accordingly, the Departnent's exception to paragraph (19) of the Conclusions of
Law of the Hearing Oficer's Reconmended Order is hereby accepted.

FI NDI NGS OF FACT
The Hearing Oficer's Findings of Fact as contained within the Recommended

Order, paragraphs (1) - (12) are accepted as true and correct and are adopted as
the Findings of Fact of this Final Oder and Notice of Rights.



CONCLUSI ONS OF LAW

The Hearing Oficer's Conclusions of Law, paragraphs (13) - (16) of the
Recomended Order are adopted herein as the Conclusions of Law of this Final
Order and Notice of Rights.

Par agraph (18) of the Hearing O ficer's Conclusions of Law of the
Recomended Order is hereby adopted in part and rejected in part as set forth
within the third exception, infra.

Par agraphs (17) and (19) of the Hearing O ficer's Conclusions of Law are
rejected, as set forth in the second and fourth exceptions, infra.

STATEMENT OF FI NAL AGENCY ACTI ON
Having ruled on all of the exceptions filed by the Departnent, and having
reviewed the conplete record, including the proposed Reconmended Orders filed by
the parties, it is accordingly ORDERED:

Petitioner's Application for Licensure as a Mdrtgage Broker is hereby
GRANTED.

DONE and ORDERED this 16th day of Septenber, 1994, in Tall ahassee, Leon
County, Florida.

GERALD LEW S, as Conptroller
and Head of the Departnent of
Banki ng and Fi nance, Division
of Fi nance

COPI ES FURNI SHED:

Linda G Dilworth, D rector
Di vi si on of Fi nance

H Richard Bi shee
Deputy Ceneral Counsel

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

PARTY WHO I S ADVERSELY AFFECTED BY THI'S FINAL ORDER IS ENTI TLED TO
JUDI G AL REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW
PROCEEDI NGS ARE GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH
PROCEEDI NGS ARE COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE
AGENCY CLERK OF THE DI VI SI ON OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY,
ACCOVPANI ED BY FI LI NG FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL,
FI RST DI STRICT, OR WTH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT
WHERE THE PARTY RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF
RENDI TI ON OF THE ORDER TO BE REVI EVED.

CERTI FI CATE OF SERVI CE



| HEREBY CERTIFY that true and correct copies of the foregoing Final Oder
with Notice of Rights was furnished by Regular U S. Miil to Richard C. Booth
Esquire, Booth & Associates, Post Ofice Box 12639, Tall ahassee, Florida 32308,
this 16th day of Septenber, 1994.

ELI SE M GREENBAUM

Assi stant CGeneral Counse

Ofice of the Conptroller

The Capitol, Suite 1302

Tal | ahassee, Florida 32399-0350
(904) 488-9896



